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SUMMARY OF ARGUMENT
1.

The court committed error in applying the standard for

change of custody in a joint custody case
2.

The court abused its discretion in failing to modify the

previous joint custody award to allow the minor children to reside
with the appellant,
3.

The court committed error in failing to receive and to

review testimony of the minor children given to the montana court
judge in the original custody hearing.
DATED this £,f~

day of January, 1991.

ROBERT A. ECHARD
Attorney for Defendant/Appellant
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and
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copy
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foregoing additional sections which are to be added to the "Brief
of Appellant" in the Carolyn Forsgren v. Robert Crump, Appeal No.
900362-CA were mailed, postage prepaid, this j^/ day of January,
1991 to Jeffrey "R" Burbank, Attorney for Plaintiff/ Respondent,
at 67 East 100 North, Logan, UT 4321.

AUTHORITY CONFERRING JURISDICTION
This appeal is filed pursuant to Section 78-21-3(h) of the
Utah Code Annotated as amended.

STATEMENT OF ISSUES
1.

The court committed error in applying the standard for

change of custody in a joint custody case - Error in Law.
2.

The court abused its discretion in failing to modify the

previous joint custody award to allow the minor children to reside
with the appellant - Abuse of Discretion.
3.

The court committed error in failing to receive and to

review testimony of the minor children given to the Montana court
judge in the original custody hearing - Error in Law.

STATEMENT OF THE CASE
A.

Nature of the Case
This appeal is from the final order of Judge Gordon J. Low on

the defendant/appellant's petition to modify a Montana court order
and the plaintiff/respondentfs counter petition to modify the same
order.
court

The original court order had been issued by the Montana
and was

filed with the Cache County

Clerk's Office

in

accordance with the Foreign Judgment Act which is set forth in
Section 78-22a-2(2) of the Utah Code Annotated.
B.

Course of Proceeding
On August 19, 1985, the Montana District Court entered an

order pertaining to the divorce of the parties and among other

things awarded joint custody of the minor children to the parties
with

the

principal

place

of

residence

being

with

plaintiff/

respondent during the school year and with the defendant/appellant
during the summer.

The court also set visitation rights and child

support obligations.

In February of 1989 the defendant/appellant

filed the Montana custody decree in the Cache County Clerk's Office
in accordance with the Foreign Judgment Act.

The defendant/

appellant filed a petition to modify the custody of the children
and to modify the child support award.

The plaintiff/respondent

filed a counter petition seeking to have the joint custody of the
children

terminated,

seeking

a

judgment

for

delinquent

support, and a modification of the child support award.

child

The.trial

started on this matter on the 24th day of April, 1990, and was
continued by Judge Low to be completed on the 4th day of May, 1990.
The findings, conclusions and order entered by Judge Low in this
matter were signed on the 12th day of June, 1990, and an amended
order was signed on the 16th day of July, 1990.

This appeal was

filed on July 13, 1990.
C.

Disposition at Trial Court
Judge Low denied the defendant/appellant's petition for a

modification in the custody of the minor children, finding that
there was no material

or substantial

justifying such a modification.
circumstances

justifying

a

change

in

circumstances

The court did find a change of

modification

2

of

visitation

and

a

modification

of

child

support.

The

court

also

granted

the

plaintiff/respondent a judgment for delinquent child support.

STATEMENT OF FACTS
On August 19, 1985, the Montana District Court awarded the
parties joint custody of four minor children:

ROBERT RAY CRUMP,

who is now 14 years of age; RONALD REED CRUMP, who is now 12 years
o£ age; SCOTT MICHAEL CRUMP, who is now 10 years of age; and DAVID
BRENT CRUMP, who is now 9 years of age.

A divorce decree was

granted terminating the marriage of the parties on December 7,
1983, by a Montana court. However, a hearing on the custody of the
children was not held until June 6, 1985. (R. 10)

As a result of

the hearing held by the Montana court on June 6, 1985, the court
concluded it was in the best interest of the children that they be
placed in the joint custody of both parties.

The court provided

that the primary residence during the school year should be with
their mother, the respondent herein, and that the primary place of
residence during the summer vacation should be with their father,
the appellant herein.
best

interest

of

the

The court also concluded that it was in the
children

that

liberal

and

substantial

visitation be granted back and forth between the parties. (R. 12)
After the divorce and prior to the hearing on custody, the mother
moved from the state of Montana to the state of Utah.
p. 10-12)

(R. Vol II,

When the children were interviewed by Judge Robert M.

Holter of the Montana court, the minor children Robert and Brent
3

stated that they did not like living in Utah and wanted to move
back to Montana.

The minor child Brent told the court that he did

not get along with his mother and that he felt terrible with her.
Prior to the June 6, 1985 meeting, the respondent had told the
children that they would be moving back to the state of Montana.
The judge did not ask the children which parent they wanted to live
with.

(Partial Transcript of hearing before Judge Robert M. Holter

attached hereto)
Judge Gordon J. Low entered a Memorandum Decision consisting
of approximately 10 pages.

(R. 277-287)

Judge Low found among

other things the following:
1.

The respondent had remarried to a Mr. Forsgren.

The

respondents home contained four children from her marriage to the
appellant, two children from her marriage to Mr. Forsgren, and two
children of Mr. Forsgrenfs prior marriage for a total of eight
children in the home.
2.

(R. 278, para 4)

The minor children were having some difficulty in school.

(R. 279 para 5)
3.

The express desires of three of the minor children,

Robert, Scott, and Brent, was that they wanted to live with their
father and that they were having problems with their mother.

The

depth of the problems were reflected in Robert's testimony and
Exhibit No. 2.

The child Ronald wanted to remain with his mother,

but the splitting of the custody of the children would not be a
substantial problem.

The depth of the desire of the three children
4

to

live with their

father

is unusual

and

is troublesome

and

concerning to the court. (R. 279 para 8, 280 para 9, 282 para. 17,
and 284 para 21)
4.

The children, in the 1985 hearing, had expressed to the

Montana judge their desire to reside with the father.

(R. 281 para

101)
5.

The grandparents on both sides reside in Montana and

would be accessible to the children for support- and care. (R. 281
para 12)
6.

The children expressed that they do not get along with

their step father and that he has pulled their hair and otherwise
physically abused them.
7.

(R. 281 para 13)

The court found that both parents were fit parents and

that the environment in Montana with the appellant as well as with
the respondent in Utah was wholesome, that the children would
benefit from living with their father on the ranch in Montana, that
both parents are capable of loving and caring for the children and
that the circumstances for the children would be similar whether
they lived with the appellant or the respondent. (R. 281 para 11,
282 para 16, 282-283 para 17)
8.

The court found that the reports issued by the experts

were not entirely comprehensive and generally lined up on the side
of the party who obtained the expert.

Based upon the reports

available to the court, the court found that there was no inability
in either parent to provide for the needs of the children and that
5

both parents

appeared

desires for custody.
9.

to have the prerequisite

abilities

and

(R. 280 para 8)

The appellant had demonstrated an intense and continued

interest in the children and travelled over 500 miles to visit the
children, sometimes as often as twice a month, with the expenditure
of many hundreds of dollars.
10.

(R. 283 para 18)

The court found that there had not been a substantial

material change in circumstances warranting a change in custody.
(R. 285 para 23)
11.

The court found that the best interest of the children

would be to remain with the mother.

(R. 284 para 21, 285 para 23)

Robert Ray Crump, hereinafter referred to as Rob, was called
as a witness in this case and testified in open court.
at the time of the hearing.

(R. Vol I, p.17)

Rob was 14

Rob testified that

it was his desire to live with his dad because his dad talks to him
and was his friend.

(R. Vol I, p.18)

Rob stated that he did not

like his step-father and had problems with him because he was mean
and often got angry at him and his brothers.

He stated that Larry

Forsgren uses a belt on him and his brother, spanks his brother,
pulls his brother around by the hair and yells at him and his
brothers.

(R. Vol I, p. 24-27) Rob also stated that his mother and

Larry are often angry and that his mother swears at him calling him
bad names, one of which is ass whole. (R. Vol I, p.28-29, 74-75)
Rob testified that his mother in the past has made him use her
maiden name, Holyoke, and her current husband's name, Forsgren, and
6

that has caused him to be upset with his mother.
72)

(R. Vol I, p.70-

Rob has often thought about running away from his mother's

home and gotten depressed because he could not live in Montana.
His father has told him that he should not run away from home and
must live with his mother unless the court rules otherwise.

(R.

Vol I, p.73-74)
Rob testified that he regretted being born to such a hateful
mother, his mother was worthless, his mother was hateful, he hated
his mother and his step-father, he wished his mother would die, he
hated his mother more than she knew, his greatest fear was his
step-father and he hated his guts, he sometimes felt worthless, he
could not wait to be able to choose where he could live, he wished
his mother would die, he did not want to stay in Utah, he wanted
to live with his dad in Montana, and he was the happiest when he
lived with his dad.

(R. Vol I, p.31-34)

Rob also testified that

he thought he would grow up to be a better person if he were
allowed to live with his dad and that he was old enough to be
allowed to make that decision. (R. Vol I, p.35, 39)
The children were interviewed on at least four occasions
concerning their preferences as to which parent they wanted to live
with.
social

The children were interviewed by T. Brent Price, a clinical
worker

respondent.

who

performed

a

custody

evaluation

for

the

As part of Dr. Price's interview, he requested the

children to fill out blank sentences.

7

(R. Vol I, p.31, Def. Ex.2)

The sentence completion forms do not all bear a date. However, the
form filled out by Ronald Crump bears the date of April 20th.
Bollinger,

MS.W.,

a

clinical

children on May 27, 1989.

social

worker,

interviewed

T.
the

In his report which is marked as Exhibit

31, he makes reference to the previous interview by Dr. Price.
Consequently, the sentence completion forms were probably filled
out in April of 1989.

(Def. Ex. 31)

Robert Crump's sentence

completion form is consistent with his testimony as referred to in
the preceding paragraph.
Scott Crump, who was nine years of age at the time he filled
out his sentence completion form, stated in Question No. 11 that
his mother was very mean.

He was given a total of 40 incomplete

sentences to finish. On 17 of those 40 questions, he indicates his
desire to live with his dad in Montana and in the process states
that he would be happiest with his dad, that he regrets living with
his mother, and that he cannot live with her much longer.

(Ex. 2;

Scottfs Questionnaire, Questions No. 3, 5, 9, 12, 15, 16, 18, 20,
21, 25, 28, 30, 32, 33, 34, 35, and 37)
T. Bollinger is a clinical psychologist and interviewed the
children on May 27, 1989.

At that time Robert Ray Crump (Rob)

reported that he did not care for his mother and that she was too
bossy and ornery.

He stated that he had a poor relationship with

his step-father who kicks him in the behind and pulls his hair.
Rob complained that his mother turned his discipline over to her
current husband, Larry.

Rob stated that the closest memory of his

8

family was his father and that his father is the one who takes time
to talk to him and listen to his problems and helps him in his
activities.

At that time Rob became tearful and strongly stated

that he wanted to be with his father on a year round basis and that
it was not in his best interest to be with his mother or stepfather.

(Def. Ex.31)

Ronald Reed Crump was 12 years of age and was interviewed by
Mr. Bollinger on the same date.

Ronald reported he wanted to live

with his father in Montana and stated he would rather live with his
father because he did not get along very well with his stepbrothers or his step-father.

He reported that his step-father was

mean to him and his brothers and that his father was the closest
person to him in his life and was nice to him and cared about him.
(Def. Ex.31)
Mr. Bollinger also interviewed Scott Michael Crump, who is 9
years of age, and David Brent Crump, who was 8 years of age.

Both

boys reported that the were not happy living with their mother,
primarily because of their step-father, Larry.

They stated that

Larry disciplines them, pulls them by the hair, and kick them in
the butt with his boots.

The boys reported that they had a hard

time talking with their mother because they did not get along with
their step-father, Larry.

(Def. Ex. 31)

The children were interviewed by Betty P. Janiak, Ph.D., on
May 8, 1989.

At that time all of the children told Janiak that

they wanted to live with their father. Dr. Janiak reports that the
9

children would not discuss the issue any further with her and that
she could not understand their reasons for their election.
Janiak

was

not

present

and

did

not

testify

at

the

Dr.

trial.

Apparently Dr. Janiak had not been given access to the previous
interview by Dr. Price and the sentence completion forms filled out
by the children.

(PI. Ex. 30 and 108)

Judge Low interviewed the children during the course of the
trial.

(R. Vol. I, p. 104 and Vol

II, p. 40)

The

children's

interview with the judge in chambers was not recorded.
Judge

Low,

in

his

Memorandum

Decision,

stated

interviewed Rob, Scott, and Brent in chambers.

However,

that

he

had

The court stated:

"The express desire of Rob, Scott and Brent was, without question,
that they wanted to live with their father and that the were having
problems with their mother.

The depth of those problems were

reflected in Rob's testimony and Exhibit 2..." (R. 297-280 para 8)
John W. Loosle, L.C.S.W., a licensed clinical social worker,
evaluated the children and recommended that the custody of the
children be granted to the appellant and stated:

"I also strongly

believe that denying the boys the opportunity to live with their
father at this time will impose psychological trauma that will have
long term affects."

(Def. Ex. 26)

were

T. Bollinger, M.S.W.,

interviewed

by

The children and the father
a certified

social

worker, who stated that he found no reason why the children should
not be allowed to live with the father.

(Def. Ex. 31)

The

children and parties were also evaluated by T. Brent Price, Ph.D.,
10

and Betty P. Janiak, Ph.D., working together.

Said individuals

recommended that the children remain with the mother.
and 30)

(PI. Ex. 29

The children and the parents were evaluated by William

Cook, a Ph.D. Clinical Psychologist, in December of 1983.

At the

conclusion of that evaluation, Dr. Cook stated that he could state
without any reservation whatsoever that the appellant would be a
very effective parent and that the children related well with the
appellant.

(Def. Ex. 25)

Robert Ray Crump (Rob) has written a series of letters in
which he has consistently maintained that he hates the state of
Utah and hates living with his mother.

He also states that he has

been asking his father for over two years to go back to court and
ask for his custody to be changed, but that his dad did not want
to do so because it might start another fight with his mother.

He

states that he is not happy in the home where he is living and that
he desires to be with his father who is the most special person in
the world to him.

On January 21, 1990, he wrote to his dad saying

that he was homesick for Montana that he thought he was going to
die.

(Part of Def. Ex. 49)
After the judge had entered an order in this matter, Scott

Crump wrote a letter to Judge Low pleading with him to change his
order so that he could live with his dad.

A copy of the letter

has been made a part of the file and is contained in a separate
envelope marked as p.170 of the record.

11

ARGUMENT
POINT I
STANDARD OF REVIEW.
The Utah Supreme Court and the Utah Appellant Court on a
number of occasions has indicated that the standard of review that
must be considered when being asked to overturn the decision of a
judge

in

a

discretion.

domestic

relations

matter

is

that

of

abuse

of

This court in the case of Schindler v. Schindler, 776

P. 2d 84 (Utah App. 1989) stated that in order to successfully
attack a trial court's factual findings a party must demonstrate
the findings were clearly erroneous.

The court went on to state:

"A finding is clearly erroneous when, even though there is evidence
to support it, the reviewing court is 'left with a definite and
firm conviction that a mistake has been committed'"

POINT II
THE COURT COMMITTED ERROR IN APPLYING THE STANDARD FOR
CHANGE OF CUSTODY IN A JOINT CUSTODY.
The original custody award in this case was made by the
Montana court in 1985.

When it placed the minor children in the

joint custody of both parties, it placed the primary residency
during the school y^^r with the respondent mother, and the primary
residency during the summer vacations with the appellant father.
The appellant in the lower court asked the court to change the
joint custody arrangement so that the children's principal place
of residency during the school year would be with the appellant.

12

Section 30-3-10.4 of the Utah Code Annotated
deals

with

the

requirements

modification

for

of

modification

a joint

of

a

custody

joint

specifically
award.

custody

award

The
are

significantly different than those for a case in which one party
has been granted the sole custody of a child.

That section states:

...the court may...modify an order that established joint
legal custody if:
(a) the circumstances of the child or one or both
custodians have materially and substantially changed
since the entry of the order to be modified, or the order
has become unworkable or inappropriate under existing
circumstances; and
(b) a modification of the terms and conditions of
the decree would be an improvement for and in the best
interest of the child....
Under that section, a modification may be made if the order
for joint custody is unworkable or inappropriate and a modification
would be an improvement or in the best interest of the child.
order may

also be modified

circumstances.

if there

is a material

The

change in

However, a material change in circumstances is not

required for such a modification.

Judge Low ruled:

"3.

That

there has been no material or substantial change in circumstances
shown to justify a modification of the custody. However, there has
been sufficient showing to justify a modification in visitation.
(R. 304)

Judge Low failed to consider the alternate basis upon

which a modification of a joint custody order could be entered;
and, consequently, committed error in the application of the state
law to the case pending before him.
It is the contention of the appellant that the facts presented
before the court demonstrated that the order as entered by the
13

Montana

court

was

not

workable

or

appropriate

and

that

a

modification as requested by the appellant would be an improvement
for and in the best interest of the children.

If the court would

have properly applied the state law, then it would not have had to
overcome the burden of changed circumstances and may well have
ruled

differently

in this case.

It is the position

of

the

appellant that the court committed error in applying the wrong
standard to be used in a joint custody determination.

POINT III
THE COURT ABUSED ITS DISCRETION
IN FAILING TO MODIFY THE PREVIOUS JOINT CUSTODY AWARD
TO ALLOW THE MINOR CHILDREN TO RESIDE WITH THE APPELLANT.
This court in the case of( Moon v. Moon, 790 P. 2d 52 (Utah App.
1990)

reviewed

the

factors

to

be

considered

by

a

court

in

determining custody of minor children. Among those factors was the
need for stability, the relative abilities oi the parents to care
for the children, the preference of a child able to evaluate the
custody question, the benefit of keeping siblings together, and the
general character and emotional stability of the parents.

These

considerations as well as other have been often stated by the Utah
Court of Appeals and the Supreme Court.

Section 30-3-10 of the

Utah Code Annotated also provides:
...the court may inquire of the children and take into
consideration the children's desires regarding the future
custody, but the express desires are not controlling and
the court may determine a child's custody otherwise....

14

This court, in the case of Paryzek v. Paryzek, 776 P. 2d 78
(Utah App. 1989) stated that the preference of a child should be
considered, but that the overall consideration in child custody
determination is the child's best interest.
say:

"There is a

'general

The court went on to

interest in continuing

previously

determined custody arrangements where the child is happy and well
adjusted.f"

The court also stated that the Utah Supreme Court in

the case of Elmer v. Elmer, 776 P.2d 599 (1989) had recently held
that strict change of circumstantial requirements would not always
be applied in custody modification proceedings and quoted that case
in part as follows:
If an exiting custody arrangement is not inimical to the
child, the continuity and stability of the arrangement
are factors to be weighed in determining a child's best
interest. What particular weight to be accorded those
factors in a given case must depend on the duration of
the initial custody arrangement, the age of the child,
the nature of the relationship that has developed between
the child and the custodial and non-custodial parents,
and how well the child is thriving physically, mentally,
and emotionally... (p. 604)
It is clear from the previous ruling of this court and the
Supreme Court that the expressed wishes of a child are to be
considered by a court and that continuing a child in a current
custody arrangement must depend upon the child being happy and well
adjusted in that arrangement and the relationship that the child
has developed with its parents.
The desire of the children in this particular case is not in
question.

As indicated in the Statement of Facts, the children

have repeatedly indicated that they wanted to reside with their
15

father in Montana, that the disliked or hated their mother and
step-father and were not happy in their present circumstances.

In

spite of this expressed desire, the court failed to modify the
custody award without making any findings justifying its conclusion
that it was in the best interest of the children that they remain
with the respondent and without making any findings that would
offset the strong desire and concerns stated by the children.

This

court has held many times that a lower court is obligated to set
forth the findings justifying its conclusions and order.
v. Schindler, supra.

Schindler

Without such findings, this court and the

parties are unable to determine whether or not the court may have
applied some standard which is contrary to the law such as a sexual
preference which has been prohibited by this court.

Pusey v.

Pusey, 728 P.2d 117 (Utah 1986)
The findings made by Judge Low in his Memorandum Decision
pertaining to custody were as follows:
3.
The respondents conditions have improved, the
appellant's conditions have remained about the same.
4.
The respondent has remarried and there are a
total of eight children now in the home.
5.
The appellant has alleged physical abuse of the
minor children which the court finds to be less than
entirely persuasive.
6.
Respondent has moved during the five years
which has resulted in an improved situation for the
respondent and that the children appear to be doing well
in school although not entirely without difficulty.
7.
The parties have been less than
cooperative as it relates to visitation.
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entirely

8.
The express desires of Rob, Scott, and Brent
were without question that they wanted to live with their
father and that they were having problems with their
mother. That Ron wants to stay with his mother and the
splitting of custody would not create a substantial
problem. The court finds no inability in either parent
to provide for the needs of the children. Both appear
to have the prerequisite abilities and desire for
custody.
9.
The depth of the desire of the three children,
Rob, Scott, and Brent, to live with their father is
unusual indeed, but is not inconsistent with the desires
expressed in 1985 and the children's desires are most
troubling to the court. The expert opinions generally
lie with the party who hired the expert.
10. Desires of the children were expressed in 1985
to the Montana Judge who, in spite of those desires,
found that the children's best interest would be met if
they lived with the respondent.
11. The court finds that the children live in a
very wholesome environment with the respondent and that
the environment that could be provided by the appellant
appears likewise to be wholesome for the children.
12. That the grandparents on both sides of the
family live in Montana closest to the appellant and would
be accessible to the children for support and for
improving the relationship between the children and both
sets of grandparents.
13. That the children expressed that they do not
get along with the step-father, he has pulled their hair
and otherwise caused them physical abuse. This evidence
was not entirely persuasive to the court.
14. The evidence supports the finding that the
respondent's home is not always a happy home, that there
is stress and sometimes anger in said home, but this is
not an unusual situation.
15. That there are step-children in the home, both
older and younger, which the court finds does not
adversely affect the home environment.
16. That the children would benefit from living
with their father and that four children on a Montana
ranch would be a wholesome, beneficial environment for
17

the boys. That the environment with the respondent is
not dissimilar to the environment in Montana where the
appellant resides.
17. The boys appear to be good, to be cared for,
and are being raised in a well rounded, moral situation
though they indicate an unhappiness where they now live.
The court finds that the children have every reason to
be happy living with the respondent or the appellant.
Both parents seem to be capable and loving although they
react adversely to stress.
18. That the appellant demonstrates an intense
interest in visitation and travels over 500 miles for
that purpose twice a month.
19. There have been problems with visitation and
the parties should work together to resolve said
problems.
20. The court finds as regards to visitation, there
has been demonstrated a lack of good will in this case.
The parties should work together for the benefit of the
children.
21. That the court has reviewed the factors
concerning custody and that paramount among them is the
best interest of the children.
Individual factors
influencing that finding have been addressed by this
court in length. As indicated, the most troubling factor
of them all is the strong desire the three children live
with their father.
The court recognizes the relative
ability of the children to evaluate the custodial
question and in spite of that finds that the best
interest of the children be met if the custody remains
with the respondent.
22.
denied.

That the petition to modify the custody is

23. The court finds no material change in
circumstances to justify a change in custody and most of
changes that have occurred have not been the sort that
would indicate the necessity of modifying custody, but
are expected over the passage of time and are not
detrimental to the children.
It would not be more
advantageous to the children if the custody were changed
to the appellant.
In saying this, the court is not
insensitive to the desires of the children.
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24. That summer visitation of the appellant should
be modified.
The only findings made by the court to justify its decision
to leave the minor children with the respondent is that the home
environment is good with both the appellant and the respondent and
that the children appear to be doing well where they are.

There

is no other finding by the court that would justify ignoring the
strong troublesome desire of the children to live with their father
and their positive statements that they are unhappy with the mother
and the step-father and the living conditions in their present
home.

An overall view of the court's findings would seem to

indicate that the children are capable of making an election in
this case and that their election is clear and unequivocal.
The court also found that it would not be a substantial
problem if Robert, Scott, and Brent lived with the appellant and
Ron continued to live with the respondent.
Low

did

not

make

specific

findings

However, since Judge

supporting

his

ultimate

conclusion that it was in the best interest of the children to
remain with the mother, the issue of dividing the children may have
influenced that decision. This court has previously ruled in Pusey
v. Pusey, supra, that the splitting of custody between two parties
was not an abuse of discretion where the oldest son manifested
strong preferences for the father which would cause friction and
ill will between he and his mother.

That circumstance clearly

exists in this case; and, consequently, should have been taken into
19

consideration by Judge Low in his ultimate decision.

It is the

contention of the appellant that the court committed error in
failing to modify the custody award in this case and in failing to
clearly set forth the court's grounds for reaching the decision
made in this case.

POINT IV
THE COURT COMMITTED ERROR IN FAILING TO RECEIVE
AND TO REVIEW TESTIMONY OF THE MINOR CHILDREN GIVEN TO THE
MONTANA COURT JUDGE IN THE ORIGINAL CUSTODY HEARING.
During the course of the trial, the appellant offered into
evidence and/or request Judge Low to review the statements of the
minor children when they were interviewed

by

Judge Robert M.

Holter, the Montana court judge who made the original
determination.

custody

In that proceeding, the judge, on June 6, 1985,

interviewed the children in his chambers and a transcript was made
of that interview. (A copy is attached hereto)

Throughout Judge

Low's findings, he refers to the fact that the children expressed
a desire to live with the appellant during the first court hearing
and in spite of that express desire, the Montana court awarded
custody to the respondent.

(R. 280 para 9, and 281 para 10)

The

appellant obtained a transcript of the children's statements to the
Montana

court

judge

which

contained

Exemplification from Montana court's clerk.
offered as defendant's Exhibit 1.

a

Certificate

of

This transcript was

However, the court refused to

accept the transcript and to review information contained therein.
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A review of the transcript will demonstrate that the Montana court
did not at any time asked the children which parent they wanted to
live with.

The children clearly stated that they did not like

living in Utah and wanted to live in Montana.

Rob stated that his

mother told him that they would move to Montana. Brent stated that
he would like to live in Montana and that he felt terrible living
with his mother.

The court asked whether the boys would be moving

back to Utah and was told, "Yes."

(Reporter's partial transcript,

defendant's proposed Exhibit 1 attached hereto.)
Judge Low's conclusion that the Montana judge had been told
by the children that they wanted to live with the appellant, but
had awarded the primary custody to the respondent was not correct.
In addition, Judge Low was not aware of the fact that the Montana
court judge was under the impression that the respondent would be
rig back to the state of Montana when he made his order.
Low

N

Judge

referred to the stated preferences of the children in the

original hearing on two different occasions in his findings, and
so consequently it must be assumed that was an important factor in
his decision.

Consequently, Judge Low's refusal to accept into

evidence the defendant's proposed Exhibit 1, the partial transcript
of the children, is material to the ultimate decision he made in
this case.
The appellant offered Exhibit 1 at the beginning of the trial
on the basis that it was part of the record of a foreign judgment
which had been filed and accepted in the state of Utah and on the
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basis

that

it had

admissible

been

properly

before the court.

certified

and

The respondent

therefore

objected

was

to the

document on the basis that it was hearsay and that it was not
relevant.

After hearing the arguments, the court ruled that he

would accept the document and that he would rule on the relevancy
after he had read the transcript.

(R. Vol. I, p. 15, Ln.21-24) The

court then received the exhibit from appellant's counsel over the
objections of the respondent's counsel.
25)

Later

on

during

the

trial,

concerning defendant's Exhibit 1.

(R. Vol. I, p.16, Ln.19-

further

discussion

was

had

The court at that time stated

that the document was admissible under Rule 3 of the Utah Rules of
Evidence, but that "the probative value is insignificant" and that
the court knew what the transcript said anyway because of the
findings entered by the Montana court.
excluded the document from evidence.

Consequently, the judge

(R. Vol. Ill, p.13-14)

The

judge apparently did not read the transcript to determine whether
or not the information contained therein would have any impact upon
his decision.
Rule 401 of the Utah Rules of Evidence

defines relevant

evidence as follows:
'Relevant Evidence' means evidence having any tendency
to make the existence of any fact that is of consequence
to the determination of the action more probable or less
probable than it would be without the evidence.
Rule 402 indicates that all relevant evidence is admissible
unless otherwise excluded by federal and state law.
states:
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Rule 403

Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay,
waste of time, or needless presentation of accumulative
evidence.
Judge Low originally ruled that defendant's Exhibit 1 would
be accepted subject only to the question of relevance which would
be determined by him after he had read it.

Thereafter, without

reading the document, the judge concludes that the document has no
probative value and therefore excludes it.

It seems clear that

the statements of the children as made in the Montana court as
contained in Exhibit 1 was of consequence and would relate to the
change of circumstances.

Consequently, the evidence would be

admissible under Rule 402 and could only be excluded under Rule 403
if there was danger of unfair prejudice, confusion or if it would
cause

undue

delay,

a waste

of

time, or would

be

cumulative

evidence. None of these conditions existed and therefore Judge Low
improperly excluded the evidence which may have influenced the
judge's decision in this case.

CONCLUSIONS
It is the contention of the appellant that the trial court
committed error in applying the wrong standard in determining
whether or not there should be a modification of a joint custody
award, failing to make specific findings of facts to support its
order and in failing to admit into evidence a partial transcript
of the children's statements to the Montana judge who made the
23

original custody award.

In addition, the appellant contends that

the court abused its discretion in failing to honor the wishes of
the children when there were no other factors that offset the
strong desire expressed by the children who were old enough to
understand the choice they were making.
The appellant respectfully requests that the court reverse the
decision of Judge Low and award the parties joint custody of the
children with the principal place of residence for the three minor
children ROBERT RAY CRUMP, SCOTT MICHAEL CRUMP, and DAVID BRENT
CRUMP being with the appellant during the school year and with the
respondent during the summer vacation.
RESPECTFULLY SUBMITTED this /J^

day of January, 1991.

^ROBERT A. ECHARD
Attorney for Defendant/Appellant
CERTIFICATE OF MAILING
I hereby

certify

four

(4) true

and correct

copy of

the

foregoing BRIEF OF APPELLANT were mailed, postage prepaid, this
/ ^

day of January, 1991 to Jeffrey "Rfl Burbank, Attorney for

Plaintiff/ Respondent, at 67 East 100 North, Logan, UT 4321.

tfO'BERT A. ECHARD
Attorney for Defendant/Appellant
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A D D E N D U M

LOGAN DISTRICT
IN THE FIRST JUDICIAL DISTRICT COURT, COUNTY OF CACHE
STATE OF UTAH

tor IS I co f/l fS3

CAROLYN CRUMP,
Plaintiff
MEMORANDUM DECISION
vs.
CIVIL NO. 890000170
ROBERT CRUMP,
Defendant

THIS MATTER came on before the Court for trial on the
Defendant's Petition for Modification of the Divorce Decree.
The Plaintiff filed a Counter Petition and the issues raised in
the two (2) Petitions involve custody., visitation
child
support (both currant and deliquent) and attorneys fees.
CUSTODY
1.

2.

On the 19th day of August, 1985 the Parties were
awarded by the Montana Court joint custody of the
Partie's minor children with the primary place of
residence and primary physical custody thereof
being placed with the Plaintiff. Visitation was
extensive providing that th§ primary residence of
the children, in the summer months, be with the
father and other visitation upon a reasonable and
practical basis.
That reasonable and practical basis as defined by
the Montana Court and it has included weekend
visitation
as
often
as
every
other
week,
Christmas time and other occasions.
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3.

There have been a number of changes occur since
the 1985 Montana Decree, most of which would be
expected
with
the
passage
of
time.
The
Plaintiff's
home
and
living conditions
have
considerably
improved.
The
Defendant's
are
essentially what they were in 1985/ though he has
personally had two (2) marriages intervene and
the financial concerns continue although there is
anticipation for an improvement
in the near
future.

4.

The Plaintiff has remarried Mr. Larry Forsgren
and that union has resulted in the birth of two
(2) children.
Mr. Forsgren also has two (2)
children that live in the family unit now located
in Lewiston, Utah which makes a total of eight
(8) children. There is apparently an expectation
in the reduction of that number as a result of an
anticipated marriage in the near future.
The Defendant has alleged that the Plaintiff's
current husband has
physically abused
the minor children.
There was scant evidence
related thereto which included some phonographs,
but the Court felt that the testimony in that
regard was less than entirely persuasive.

5.

6.

The Defendant alleged that there have been moves
by the Plaintiff during the five years and that
the same has been disruptive to the children's
school attendance and causes insecurities and
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other problems for the children. The Court finds
in that regard there have been moves, ultimatelyresulting in an improved situation/
and not
necessarily the cause of alleged problems at
school.
Further, the Court
finds that the
children appear to be doing well in school,
although not entirely without some difficulty,
some of the children are doing better than others.
7.

8.

The Defendant
has further
alleged
that the
Plaintiff has substantially interferred with the
visitation and communication between the children
and the Defendant.
The Court has reviewed the
testimony and evidence pursuant to that issue
together with the numerous letters and other
documents in the file related thereto and finds
that the Parties have been less than entirely
cooperative in this regard and should be reminded
that the major concern of the Court which should
be the major concern of the Parties, is that
visitation is for the children's benefit and
welfare and should be maintained in a mature and
responsible manner.
The obligation will fall
upon both Parties to reach that result.
The Court interviewed the children individually
in Chambers except for the oldest, Robert, who
testified in open court. The expressed desire of
Rob, Scott, and Brett was, without question, that
they wanted to live with their father and that
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9.

they were having problems with their mother. The
depth of those problems were reflected in Rob's
testimony and Exhibit #2. With respect to Ron,
he stated that he wants to stay where he is and
felt that
the spliting
the custody of the
children would not be a substantial problem. The
Court also had the benefit of expert testimony
and reports in this issue, though none of those
reports, in the Court's estimation, were entirely
comprehensive.
In addition to those, which will
be addressed hereafter, the Court had access to
Exhibit #25 which was a custody assessment done
for the 1985 Montana proceeding.
Based thereon
and based upon the testimony and evidence, here,
this Court finds no inability in either parent to
provide for the needs of the children.
Both
appear to have prerequisite abilities and desire
for custody
The depth of the desire of the three (3)
children, Robert, Scott, and Brett, to live with
their father is unusual indeed, but is not
inconsistent with their expressed
desire
in
1985.
Of all the factors to be considered in
this regard the desire of the children is the
most troublesome to the Court.
The experts
opinions,
though
not
based
upon
as
much
information as the Court would desire, generally
line up on the side of the Party requesting the
same. Dr. Janiak and Price recommend custody to
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10.

the Plaintiff, Dr. Bollinger and Loosle on the
side of the Defendant.
The desires of the children in the 1985 hearing
were expressed to the Montana Judge and the same
found that despite those expressed desires that
the children's interests would be best met if
they lived with the Plaintiff.

11.

This Court finds that the children live in a very
wholesome environment with the present custodial
situation and on the same token finds nothing
adverse should custody change to the Defendant as
the Montana situation provided by the Defendant
appears likewise to be a wholesome environment
for the children.

12.

In that regard it should be noted that the
grandparents on both sides reside in Montana
close to the Defendant's residence and would be
accessible to the children for support, and care
and
in
establishing
and
improving
the
relationship between the grandparents and the
children.
The children expressed that they do not get along
particularly well with the step-father and he has
pulled their hair and otherwise caused them
physical abuse. The Court indicated the evidence
thereon was likewise not entirely persuasive.
The Court feels that the evidence supports the
finding therein that the home is not always a
happy home in which they live. There is stress
and sometimes

13.

14.
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15.

16.

17.

anger, but is not unusual in such a situation.
There are step-children in the home, both older
and younger than the children here involved and
the Court does not find that that adversely
affects the home environment.
The Court finds that the children would benefit
by
living
with
their
father,
that
their
relationship would be enhanced and that four (4)
boys on a Montana ranch would be a wholesome,
beneficial environment for the boys. On the same
token the Court finds that the environment which
they now live in in Lewiston with access to the
Forsgren ranch in Idaho is not dissimilar to the
Montana opportunities.
The boys appear to be good boys, well cared for
and are involved in a solid, well rounded, moral
up bringing, though as indicated they express
unhappiness where they now live.
The evidence
and circumstances presented to the Court would
certainly suggest that they have every reason to
be happy and would be happy either living in
Lewiston with their mother or in Montana with
their father. The children are indeed fortunate
in
that
they
have
all
of
the
benefits,
opportunities
and
circumstances
that
most
children would seldom hope to have. Fortunately,
in
this
situation
they would
have
similar
circumstances with their father or their
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mother.
That appears to make it difficult for
them to be happy with one or the other.
This
Court saw nothing in the testimony and evidence
to suggest that the findings of the experts were
based on erroneous information. The parents both
seem to be very capable and loving, though react
adversely under stress and that is not entirely
inconsistent with capable parenting.
18.

The Defendant has
continued interest
over 500 miles to
sometimes as often
expenditure of many
visitation.

demonstrated an intense and
in visitation as he travels
effectuate the visitation,
as twice a month with the
hundreds of dollars for each

19.

There have been problems in visitation though
there have been periods when it appears that the
problems have been minimal and the Court finds
that most of those problems could be resolved by
both parents setting aside their personality
conflicts in this matter and working toward the
good of the children and with an aim of complying
with the terms and provisions of the Court Orders.

20.

The Court finds in that regard that there has
been a demonstrated lack of goodwill in this
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case resulting most likely from frustration which
each Party has experienced over the actions of
the other. The parents should work together for
the best benefit of the children.

21.

The Findings of the Montana Court provide that
the child support payments should be paid to the
Clerk of the Court and this Court will abide by
that Order in compiling the child support due and
owing.
In recent cases issued by the Utah Court of
Appeals and the Supreme Court were listed factors
to be considered in these cases and the Court has
taken into consideration each of those factors
together with those found in Section 30-3-10
(1989), U.C.A.
Paramount in all of those cases
and in the statute is the best interest of the
children.
Individual factors influencing that
finding have been addressed above by this Court
and considered at length. As above indicated the
most troubling factor of them all is the strong
desire of three (3) of the children to live with
the father.
That same factor was before the
Montana Court and like that Court this Court
feels that despite that desire and despite the
age of the children involved, particularly the
oldest,
and
even recognizing
their
relative
ability to evaluate the custodial question, this
Court finds that the best interests of the
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children will be met if the custody remain with
the mother.
The Court further finds that the
prior joint custody situation is beneficial with
respect to the summer visitation and with respect
to Christmas holidays and other weekends and as
accessible to the Defendant.
22.
23.

24.

The Petition therefore with respect to the change
of custody is denied.
However, with respect to visitation, it would
appear
beneficial
to
this
Court
that
some
modification be made thereto. Overall the Court
finds there has not been a substantial material
change in circumstances warranting a change in
custody, that most of the changes that have
occurred have not been of the sort that would
require
or
indicate
the
necessity
of
a
modification.
Most of them have been the kind
that are expected through the passage of time and
there
certainly
is
nothing
shown
to
be
determential in a material way in the children's
present custodial situtation, nor which would be
more adventageous to the children if the custody
should be changed. In saying this the Court is
not insensitive to the desire of the children,
particularly that of the older children, but that
is one
of the many factors that must be
considered.
It would appear beneficial to this Court and the
Court so orders that the summer visitation be
modified slightly in that summer
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25.

visitation or change of the residence will not
begin until
the third day after school is
terminated in the spring and will conclude one
(1) week before school starts in the fall.
With respect to the issue of child support, the
testimony before the Court was that the farming
operation in Montana has been unprofitable and
that in fact that in 1989 it was operated at a
loss. Expectations are that it will improve in
the future, but in any event, it would appear
that the Defendant's income is presently at a
negative. The anticipation is that 1990 should
be a year resulting in a net income, for purposes
of determining child support, at approximately
$900.00 per month.
The uniform child support
guidelines are not easily applicable with respect
to farm income as they are with wages, as farm
income as with other business is defined entirely
different and what may be gross income of a
substancial amount may result in a net loss, not
only in an operating loss, tax loss, but an
actual loss. Despite that, many of the benefits
purchased for or considered to be farm expenses
and not easily construed to be as income though
they provide the same kind of benefits for people
on a wage income buys and from which a gross
income from child support is calculated.
In any
event, this Court finds that income for purposes
of determining
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child support on the part of the Defendant is
$737.00 and on the part of the Plaintiff $667.00
(imputed) and child support is to be determined
pursuant to the uniform guidlines on that basis.
As to delinquent child support, the Court finds
that after analyzing the clerks records and those
of the Defendant, they ar e consistant and the
deliquency
is
$4,421.00
to
May
1,
1990.
Judgement should enter for that sum.
26.

This Court finds that neither Party is in a
financial position to assist: the other in payment
of attorney's fees as the finances of the Parties
do not provide for the same. Further, that these
are issues that needed t0 be litigated that
neither Party was unwarranted in bringing or
defending the Petitions and therefore each Party
is ordered to pay their own fees and costs.
Counsel for the Plaintiff i s directed to prepare
a formal Order in conformance herewith.
Dated this
Hs'^dav of May, 1990.
BY THfi COURT

Gordon J. Low
D i s t r i c t Court Judge
COPY OF THE ABOVE MAILED TO

EPUTY

3*7

INCOMPLETE SENTENCES BLANK -HICH SCHOOL FORM
Nam, ' R - O - b g f r

CAftfrf

SchooL

Grade

^

Age_i

H^CKV

SCT

^

Date

Complete these sentences to express your real feelings. Try to do every one.
Be sure to make a complete sentence.

L i like

Vf^tef O r \*s

2. The happiest time
3. I want to W

j.5

oA -fc ,-V(g, •

5<?<^__JZ£^S

VlAgN ^ t

0 ^

^ V <\

T^\j f ? ^ ,

^>(j|

i j l W _ ^ ^

'ft f

4 At home \V\ V \ ^ V M V N ^ X

0 ^

W 2 j

VoppLL,

_

5. I regret J ^ J & ^ ^
6. At bedtime Jz

Oj'

'T Q \, ^ j £

7. Boys

8. The best - f t ^ - C - S ^ A
9. What annoys me ^

\W ^Wf? ^JLQr W

• falgJi ^

^,/~C^O

Vp

\C- Tdjj
<^CV S

Lil_J. ^

,

LL-LL2. 4

10. People
11. A mother _J=S

J k$X

12. I feel

t

^

(\T

13. My greatest fear

"t

\$

W

^

t g." "

< krtuJk
YV\^

^

|^

^ <> ' - £
^

A

L

^

J

^V '?'

KfrM • - V 2 '• *
'r-

t t s g- f t V-Q <;
A

J

^

J

^

^JL^LK'

14 In the lower grades
15. I can't

a c?c .\
~

-_

\A]CKfT

*Yd

Ui^N-f
'

'

^ g

&/? • ^

To
~^^

®

^3

Orvn 5 ~

^ ? / z

!'Yo,
(TURN PAGE OVER AND CONTINUE)

Copyrifht 1950 by Tko ?»ycbolofkol Corporatfoa,
AH rigte wwnwL Ho p u t at thii blonk may bo reproduced a « y form of printfaf or br «ny <*»«*
MOIIW. doctronip or moifoamcol. mchidiac.
bo* sot limited to, pfaococopymfc Midioviiual recording and
S *writing
?!5J^
^ ^poblf
^ ^ ihor.
T ^ rSoo
J ^Cotoiog
? ? 0 0 for
j » forthc
P * * » *fofowmuioa»
» » • * » ***••• « * wtnovol m t c m , without pornuaum
Jo
flwu 'too
Too Plyeboiock^ Gorpontfoo, Now Todc
JULIAN B. ROTTER, AUTHOR

c

i6. sports are

^ts

*>•& g ^ f c i t g

17. When I was younger £

H)<>< € ^

^ *ffi

18. My nerves

SfrtNSfl 1

;

19. Other kids
20. I suffer

&< ^ Q ,
,
:

K?-r:f>'

^Wt

V

Q

j?^

k ^ ^

W^k

21. I failed

pZ^jT

'.

\<jj^

-

22. Reading —I
23. My mind

f <1

W

24 The future k*S
25. I need

"fy

orf

k 3

26. Dating _ l £

ofi

lfl-P&S|

fo

Kg

U ) ^

M

koT^gfM

27. I am best when X- (Krf-

§ gffrgr

^

32. I am very

tt\Aj
!
,

c^Ttki^r?r

fTyftl'Wr
V

fr

•" 'V ^LSLAh

b^ffNQ

!_2

KoTg^*] *

^ VT^^g^

T'-&&\

qCLOrS

-JT^'.A^-S^

tLOJ^LQJC^L
.

m /]M*W WqoA &iC

35. My father fr-U T-C.^. &/)A
36. I secretly V **~•

_

:

33. The only trouble

34. i wish T W

^Q^_ '

VAJl'Bx Yt\U fg.(A Afoft,

'N^

'^V|P

Hw\

SPkdjjj

30. I hate -JV ' » ^^K^f
31. At school J L

'

LeA-jkoA

.28. *™»K™< .:£• jcksl" '--(Wl
29. What pains me

]

Vj

37. i Uv^ nw K ^

\.5 HvJ

QyVryflfC

f ^ > < ^ fr.-»rC / ^ W

pgf^ft
^

f

(ft f y WOf \*«
lCfrQUK,

o/r ^ Wnfe ^u mn#x"a^^"gt^/?^ \

38. Dancing
39. My greatest worry is
40. Most

l\\^*0

^Q -S"fo^

Wo£

iSjL^JijJ^

INCOMPLETE SENTENCES BLANK-HIGH SCHOOL FORM

NameL-Xoj&iaJjL
ft*~J

Nnrfh

<-YUX\CiJX

Sex>23XLL
AgeJ-L
SexJJaJLLk. Age-

C**U

Grade

6 +h

DiteAjllilJjLQ

Complete these sentences to express your real feelings. Try to do every one.
Be sure to make a complete sentence.

L I like ,."ffr< , <JQ fiskitij.
2. The happiest time /"* ^ > i ^
3. I want to know l&s&ft

Tyu)L^fc.CS '

4 At home • • • ^ • ^ y ' ? r ^ . IAOI*?
5. I regret £<tJj£yid> Mt

Wo i ? y *>Lr,Jj

nt n

'""/-£

ZOJL<IAJ1£\

££j>Q>hTC<?1'J
GL^A

a Tn g

f £ S

€U> a-rJ, SuJuL

fh \ / ^ h I

6. At bedtime X. fylaJt h , 7vu&. , M<5JxxUr > vf h K7. Boys _Jsi—^L£i
8. The best J ? 4 ? * K

..fyAJudkfi

<^

JJhJL

9. What annoys me
LO. People . f l -^fe<«fal...^Tft
11. A mother r / X f c l f c

>^

12. I feel -^&g%L—a£x&4QA

.j^LajJ^JL^AA

'?

TMm

A-iljii^......r^^

sa^.

f fjjxds

13. My greatest fear .
14 In the lower grades -JEL^aaa,
15. I can't

©
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16. Sports
17. When I was younger 1.L]U4

X

tir, y&*vddY^

18.L My nerves T tf-t~£ irrtraA

-ts&uA,

19.L Other kids -Jdc]£--J*s£x$

^re^iAjy^J

20.L I suffer t/tz-gn'

l™A--jd<ZLadL.

21.. I failed

Tr>

<>£ get

AtoMZvij

22. Reading T A^tj,

uy&Ll

/rtJssA

£

>ruD

**t

,i

-r,

23. My mind Jk.../ife&Ji

7$ , Jka&±

24 The future X

j&£z

UMJ£

J^Jjn.

.
sot

i^st

£

25. I need TO ,Xi^&Lccu£-2tf\ h he & iut L
26. Dating "^ ffrr? 7 ^

<T^ U^uM

7rl...Q.d't<-

T. I am best when k^£/7** T /*svr\
28. Sometimes 2? Irkk

Pi"

jo

(z£—Q'L+wH

29. What pains me
30. I hate
31. At school .
32. I am very
33. The only trouble
34 I wish
35. My father
36. I secretly .
37. I
38. Dancing
39. My greatest worry is
40. Most girls CfX& ft nj

V-r.kLj.

hick

d^..

/^

ZZ< fat,,*,

INCOMPLETE SENTENCES BLANK - HIGH SCHOOL FORM

Nanrn JLt^tP

Sex

School ^-^flfrrn

Grade

9* 3 %

Age~JL
Date

Complete these sentences to express your real reelings, lry to ao every one.
Be sure to make a complete sentence.
L I like 7 ^ ^

Afaa£

,

2. The happiest time
_A^3T I want to know

j£X-*&a&-j042i*t&-jgeis*J^

4 At home Xc-JLca&il
regret

dfe -4-4 Jka^att Ut&jJL.

3££!&££kytt^

6. At bedtime
7. Boys , 2 ^ 2 ^ _ ^ ^ - f c f e * ^ * ^
8. The best JL^^!<sijgsJ2a^2i^^

^r*

i. What annoys me j£i*6c£±^_-A&k£

10. People X,

yjj^^-y^U2^S^^

2T1L A mother - > i S S ^ s i _ 2 d ^ ^ _ 2 a w 2 < i 3 ^
v*£ I feel

*4duJL-J&4U&J2L**^^

J&. My greatest fear ^J^OsUu^^U
14 In the lower grades

"X^*L^„-«g&UA^.^u-J!!^^

0& I can't <£±*J£L-JI&AL^^^
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^S^^LO^OL.

^rt^JUtfuu
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38. Dancing J^^UHTT
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IN THE DISTRICT COURT OF THE TWENTIETH
JUDICIAL DISTRICT OF THE STATE OF MONTANA
IN AND FOR THE COUNTY OF LAKE
CAUSE NO. DR-83-227

4

In

Re the Marriage of

5

CAROLYN

ORIGINAL

CRUMP,
Petitioner,

6

REPORTER'S
PARTIAL

TRANSCRIPT
7

vs .
ROBERT CRUMP,

8

Respondent

9
10
11
12 j
i

Taken at the Lake County Courthouse
Poison, Montana
Thursday, June 6, 1985
9:00 a.m.

13 I

I
I

Honorable Robert M. Holter, presiding

14 |
15 '
16
17
18

A P P E A R A N C E S
DIERDRE BOGGS, ESQ., P.O. Box 8032,
Missoula, Montana
59807
appearing on behalf of the Petitioner.

19
20
21

KEITH W. McCURDY, ESQ., of the law firm of
Christian, McCurdy & Wold, Professional Center
Building, P.O. Box 1172, Poison, Montana
59860
appearing on behalf of the Respondent.

22
23

Reported by Tamara A. Boys, Professional
Shorthand Reporter for the State of Montana, residing
in Poison, Montana

24
j

25

CAT BY MARSHALL AND MARSHALL
KALISPELL & POLSON, MONTANA

©CH/B/T

OFFICE OF THE CLERK
CERTIFICATE OF EXEMPLIFICATION
IN THE DISTRICT COURT OF THE TWENTIETH JUDICIAL DISTRICT OF THE STATE
OF MONTANA, IN AND FOR THE COUNTY OF LAKE
SIA1E Ot MONTANA, )
County of Lake

. ss.
l9

^

Katherine E. Pedersen

DO HEREBY CERTIFY,

that f am the Clerk of the above entitled Court; that said Court is a Court of Record;
that 1 am the Legal keeper of the Records and Seal of said Court; that the annexed
is

a

full, true and correct cop y

of

Reporter's Partial Transcript

in DR-83-227, In Re the Marriage of Carolyn Crump, Petitioner and Robert Crump.
Respondent

as the same appear s

on file in my office; that J have compared the same with the

original

it is a

; and that

correct transcript

therefrom and the whole thereof.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the
Seal of said Court, at Poison, Montana, this
COURT SEAL

of

March

30th

day

, A.l). 19 90

/&£J&7^&

^/^L^t^^^

Clerk
STATE OF MONTANA, )
County of Lake

* ss.
I,

C. B. McNeil

a Judge of the above entitled Court, the same being a Court of Record, DO HEREBY CERTIFY
that

Katherine E. Pedersen

i s the Clerk of said Court and was such Clerk

at the time of making and subscribing to the foregoing certificate; that the signature
subscribed to said certificate is genuine, and that the attestation of said
Katherine E. Pedersen

is in due form of law and

by the proper officer.

IN WITNESS WHEREOF, 1 do hereby subscribe my name at Poison,
Montana, this

3Qth

day of

March

» A.D. 19 90

Judge
STATE OF MONTANA, )
County of Lake

. ss.
I,

Katherine E. Pedersen

Clerk of the above entitled Court, DO HEREBY CERTIFY that

C. B. McNeil

whose name is subscribed to the foregoing certificate was, at the time of subscribing

LAWYER'S
Page

Line

I

___________

NOTES

Page 2,
AFTERNOON

1

SESSION, THURSDAY, JUNE

(Whereupon/

2

the proceedings

3

in Chambers

4

and the following proceedings were

were

convened

with only the Judge and children

5

THE COURT:

6

RONNIE:

7

THE COURT:
Okay.

What's your

name?

Ronnie.
Can I put my name on

there?

9

right on there so you know who I am, and

10

something

11

we use a symbol

How about that.

like that

present,

had:)

8

I'li

just put my

kind of a symbol.

I'll

In our

!that one of our children has been there.

13

supposed

to be a cat.

name

put
family

like that, and that's a -- that

12

14

6, 1985,

means

That's

How'd you do that?

RONNIE:

I went

fishing.

I put my

15

pole down and I was going up to talk to Jamie and I

16

was coming

17

steep and

18

another

19

my leg .

up and I -- coming
I slipped

THE COURT:
hurt

it was sort

and hit a rock, rolled

rock, and I -- and another

20
21

up and

Does

rock

of

down hit

came and hit

it hurt?

Does it

today?

22

RONNIE:

23

THE COURT:

A little

bit.

You know what?

24

both of my legs at one time or another

25

and they hurt, don f t

they?

Okay*

CAT BY MARSHALL AND
KALISPELL SL POLSON,

I broke

in my

life,

Now we have to do

MARSHALL
MONTANA

Page—3,
this, we have to get all your names.

1
2

BRET : I'm

3

THE COURT:
sign your own name?

4

Bret.
Now you're Bret. Can you

I'll bet I can guess your

5

BRET:

6

THE COURT:

7

And your Rob, and Ronnie.

8

talked

9

today.

name.

Scotty.
Oh/ you went and

told me.

And Ronnie we know we

to already because Ronnie's got a bum

10

BRET:

No, a broken

11

THE COURT:

leg

one.

Well, it will be all

12

'right.

It will get all healed

up, won't

it?

13

|fellows

know where you're at?

This lady's

14

'down what we say so -- I guess we didn't

Now you

taking

show you

i

I

15

;that.

You guys have got to come over

16

at that.

17

something.

18

quiet

That machine works when somebody
When you said,

BRET:

20

THE COURT:
Montana

this

I'm

ROBBIE:

23

THE COURT:

25

"I'm

Bret."

Bret.
Rob, how long you been in

time?

22

24

says

"I'm Bret" -- we'll ail be

for a minute and then you say

19

21

and take a look

all done with school

About

this

ROBBIE:

a week.

About

a week.

And are you

year?

We got done this

CAT BY MARSHALL AND
KALISPELL & POLSON,

MARSHALL
MONTANA

Friday.

Page 4,
1

THE COURT:

2

What do you

have there, some jawbreakers or some bubble gum?

3

ROBBIE:

4

THE COURT:

5

Bubble gum.
Where did you get the

bubble gum?

6

ROBBIE:

7

THE COURT:

8

got some bubble gum, too?

9

RONNIE:

10
11

Last Friday.

Downstairs.
How about you Ronnie, you

Yes.

THE COURT:

And Bret and Scotty got

rid of theirs already.

12 |

BRET:

No, I didn't get any.

13 !

THE COURT:

Oh, you poor guy.

How do

14 I you like living down in Utah?
15 !

ROBBIE:

16 J

BRET:

17

I do too.

ROBBIE:
gonna move up here.

20 I
21 I anyway?

It's not very fun, but we're

I hate it down in Utah.

THE COURT:

ROBBIE:

23

THE COURT:

25

You'd move up here

Who told you that?

22

24

I feel really

terrible.

18
19

Terrible.

Mom.
She did, huh.

that happen?
ROBBIE:

A while ago.

CAT BY MARSHALL AND MARSHALL
KALISPELL St POLSON, MONTANA

When did

Page 5,
THE COURT:

1
2

SCOTTY:

4

in Montana

Me?

THE COURT:
Montana.

SCOTTY:

Yes.

THE COURT:
SCOTTY:
10

shoes do you call
i

BRET:

13

I

THE COURT:

14

jWhy do you like to live

15

iin Utah, Bret?

16

I

BRET:

21
22
23

kind

of

Shiney

ones.

You like shiney

in Montana better

Because

I don't

feel

shoes.
than you

do

very

in Utah.
THE COURT:

18

20

Now, Bret, what

those?

12

19

You ride a horse?

Yeah.

THE COURT:

better

You like to live in

Are you a cowboy?

7

17

I like to live up here

best.

5

11

where

does Scotty like to live at?

3

6

How about Scotty,

with your

You get along, Bret,

well

mommy?
BRET:

I feel terrible with her.

I

feel terrible with her.
THE COURT:
with your mommy,

Rob?

And how do you get

Do you get along with

24

ROBBIE :

25

THE COURT:

along
her?

Oh, yes .
Do you get along well

CAT BY MARSHALL AND
KALISPELL & POLSON,

MARSHALL
MONTANA

with

Paqp

1

your

daddy?

2

ROBBIE:

3

THE COURT:

4

ROBBIE:

5

THE COURT:

6

Sort

8

THE COURT:

9

ROBBIE:

along

Is he ever mean

to you?

No.
Your mommy

ever mean

to

you?

12

i

ROBBIE:

13

I

THE COURT:

14

[get along well with your

15

I

BRET:

16

I

THE COURT:

your

No.
How about you Robbie, you
daddy?

His name's

Ronnie.

Do you get along

well

mother?

18

RONNIE:

19

THE COURT:

20

RONNIE:

21

THE COURT:

Uh-huh.
How about your

daddy?

I get along with him,
You like your

too

daddy's

farm?

23

RONNIE:

24

THE COURT:

25

much.

Yes.

THE COURT:

10

22

Well, do you get

that?

with him when you see him?
ROBBIE:

17

What do you mean by

I don't see him very

7

11

of.

there of your own?

Yeah.
Have you got a cow out

What's her

CAT BY MARSHALL AND
KALISPELL & POLSON,

name?

MARSHALL
MONTANA

with

fi.

Page 2,

1

RONNIE:

2

THE COURT:

3

this

Twinky.
How ' d you do in school

year.

4

RONNIE:

5

THE COURT:

6

RONNIE:

I made

7

ROBBIE:

I made fourth, but

8

like school

Good.
passed?
third.
I didn't

at all .

9

THE COURT:

10

You

Why didn't you

like

school, Rob?

11

ROBBIE:

12

THE COURT:

13

' school?

14

|

ROBBIE:

Because

it's too

hard.

What do you have to do in

A lot of stuff

that's

too

!

15

ihard.

Like

16

half hour .
I

I gotta get three assignments

THE COURT:

17
18

ROBBIE:
like this big

Oh, well, how big are

Paper about

the

that

size.

About

sheet of paper.
THE COURT:

21
22

in a

ass ignments?

19
20

done

You don't go to school, do

you?

23

SCOTTY:

I do too.

24

THE COURT:

25

SCOTTY:

Do you go to

kindergarden.

Uh-huh, kindergar den .

CAT BY MARSHALL AND
KALISPELL & POLSON,

MARSHALL
MONTANA

Page 8
1

THE COURT:

2

What do you do in

kindergarden?

3

SCOTTY:

We play around*

4

THE COURT:

5

active guy, aren't you?

6

what, you guys can go now.

Well now, I'll tell you

7

BRET:

8

THE COURT:

9

Bret, you're kind of an

You didn't talk to me.
Well, Bret and Scotty,

will you leave for a minute.

10

hall.

You go back out in the

Is there somebody to talk to out .there?

11 JRonnie and Robbie stay here.
12

Okay.

And

See you guys.

(Whereupon, there was a brief pause in the

13 'proceedings while Bret and Scotty left the room.)
i

14 I

THE COURT:

Now, have you talked to

15 'your daddy about your -- where you're gonna live next
i

16 I year.
i

17 I

ROBBIE:

18

THE COURT:

19

No.

mommy about it?

20

ROBBIE:

21

THE COURT:

22

(child nodded).
What did your mommy say

about it?

23

ROBBIE:

24

THE COURT:

25

Have you talked to your

She don't know.
She doesn't know what you

are going to do.
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ROBBIE:

1
2

the place we're

3

Just as long as we get out of

at.
THE COURT:

4

to live where your

5

You mean she doesn't

living

ROBBIE:

like

either?

No, because we're

living

in

6

one part of a house and it's just -- it's a normal

7

house, but

8

And

9

right through

the wall.

10

talk whenever

you want

it's got two places

the walls are like paper.

11
move back

stories.

You talk

it goes

and

You can hear the

neighbors

to.

THE COURT:

12

in it -- two

So that's why you want

to Montana'

13

ROBBIE:

14

THE COURT:

(child

15

'goinc to move back

16

I

ROBBIE:

17

J

THE COURT:

nodded).

And your mommy

said

she's

to Montana?
Yeah, if we get a trailer.
Oh, you're going

to get a

i

18

trailer.

Where would you put

19
20

ROBBIE:

Grandpa's

garden .
THE COURT:

22

ROBBIE:

23

THE COURT:

25

that?

Out back of

21

24

to

friends around

St.

Which

grandpa

Holyoak.
Do you have a lot of

Ignatius?

ROBBIE:

is that?

Uh-huh.
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1

THE COURT:

2

ROBBIE:

Some of your

W e i l , I can't

schoolmates?

remember

any

3

schoolmates, because I haven't went to school up here

4

for two y e a r s .

5

THE COURT:

I see.

How about you,

6

Ronnie, can you remember some of your

7

here?

8

RONNIE:

9

THE COURT:

10

friends

from

Uh-huh.
What's some of their

names ?

11

RONNIE:

Sam, he's my best

friend.

i

12

I

THE COURT:

Now, tell me how long did

i

13

I the doctor tell you you're gonna have to have your
i

14

I leg in that

15

i

16
17

I
RONNIE:
I have to have this one on
Ifor two w e e k s , and then I get a walking cast.

18

!

19

good.

ROBBIE:

Four weeks.

THE COURT:

RONNIE:

Oh, that's
yet?

Yeah, my grandpa got me a

pai r .

22

THE COURT:

23

RONNIE:

24

THE COURT:

25

Oh, do you?

Have you got a pair of crutches

20
21

cast?

Can you walk

on

them?

Tomorrow I can.
Which grandpa

crutches?
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1

ROBBIE:

2

THE COURT:

3

your other

Holyoak.

RONNIE:

5

THE COURT:
out on the

Pretty

RONNIE:

8

THE COURT:
pretty

good.

You like to help your

dad

farm?

7

9

with

grandparents?

4

6

How do you get along

Uh-huh.
Does he make you

work

hard?

10

RONNIE:

No.

11

|

THE COURT:

12

I

ROBBIE:

13

I

THE COURT:

14

|on the farm with your

15

I
I
|

Do you like to work, Rob?

Yes.
What do you do out

there

i

16
17
IS

ROBBIE:

19

Mess around with

THE COURT:

the summer
j

dad?

(spend

21

I

ROBBIE:

-- or would you

rather

it in Utah?
ROBBIE:

Here.

THE COURT:

23

ROBBIE:

24

THE COURT:
daddy were here, you'd
I

to spend

Yes.

22

25

Would you like

at the farm --

THE COURT:

20

cows.

You'd

rather

be here?

Uh-huh.
If both your mommy

like that

better?
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1

ROBBIE:

Yes.

2

THE COURT:

3

RONNIE:

4

THE COURT:

How about you, Ronnie?

I don't know.
Would you like to spend

5

the summer in St. Ignatius or in Utah?

6

RONNIE:

I'd like to spend it in Saint

7 | Ignatius.
8

THE COURT:

9

RONNIE:

10

Is your leg hurting?

I'm just trying to lift it.

It's heavy.

11 j

THE COURT:

You just come up a little

12 [while ago, just a few minutes ago?
13 |

RONNIE:

Uh-huh•

i

14 -

THE COURT:

Will you tell me, as far

i

15 I as your grandparents are concerned, which one of your
16

grandparents do you gee along with the best?

17

ROBBIE:

18

THE COURT:

19

ROBBIE:

20
21

Holyoak.
Why do you say that?

Because I don't see Grandpa

Crump that long -- enough.
THE COURT:

22

Crump for a long time.

23

ROBBIE:

24

THE COURT:

25

ROBBIE:

You haven't seen Grandpa

Would you like to see him?
No.
Why not?

I'm having fun over at

CAT BY MARSHALL AND MARSHALL
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Jamie's

house.
THE COURT:
ROBBIE:

4
5

THE COURT:

7

THE COURT:

ROBBIE:

10

That's where you grew

up,

Yes.
Do you have your

own

room

there?
i

13

|that

14

ROBBIE:
(child

Yes.

I have to share

indicating) when we're over

it with

there

though.

15

I

16

I That's a lot better

THE COURT:

You two share a

than getting

Scotty

room.

and Bret

in

there , isn ' t it?
I

ROBBIE:

19
20

house?

Yes.

THE COURT:

12

18

fun when

wasn ' t it ?

9

17

Well, do you have

you go over to your daddy's
ROBBIE:

11

house?

Uh-huh.

6

8

At Jamie's

Uh-huh.

THE COURT:
wild

little apes, aren't

21

ROBBIE:

I bet they're

little

--

they?
I bet you couldn't
around.

even

22

bed with them over there jumping

23

sudden you fall asleep and get up.

24

stay awake until they go to sleep, then I go to

25

sleep, then

All of a

I always have

I have to get up.
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1

THE COURT:

2

ROBBIE:

Bret's the noisy one?

Scotty's the noisy one, too.

3

Scotty goes to sleep real fast.

4

Mom's room*

5

THE COURT:

6

He goes to sleep in

I bet Ronnie's really

quiet, isn ' t he?

7

ROBBIE:

8

THE COURT:

9

No.
Are you quiet?

Tell the

truth.

10

ROBBIE:

No.

11 |

THE COURT:

12 |

ROBBIE:

13 I

THE COURT:

You boys go to church?

Uh-huh.
Who do you go to to church

i

14 iwith?
15 I

ROBBIE:

Lots of people.

16 |

THE COURT:

Lots of people.

Can you

17 I name some of then?
18 !

ROBBIE:

19

THE COURT:

20

i
t

Dad and Mom.
Daddy takes you to

church?
ROBBIE:

21

Yes.

THE COURT:

Do you like to go with

22
him?
23
ROBBIE:

Yes.

24
THE COURT:

You like to go with your

25
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mother?
2

ROBBIE:

Yes.

3

THE COURT:

4

me that we haven't talked about, Ronnie?

5

RONNIE:

6

THE COURT:

7

Anything you want to tell

No.
This kind of makes you

boys confused, does it?

8

ROBBIE:

9

THE COURT:

10

Yes.
I bet it does.

Well,

we'll try to do something and we'll see what we can

11 |do.

And you'll be -- probably be here for awhile at

12 ileast.

Is that okay with you?

13 j

ROBBIE:

Uh-huh.

14 i

THE COURT:

Good.

Then you're going

15 ito move back up to Montana from Utah anyway, you
16

said?

17

ROBBIE:

18 !

THE COURT:

19 Ibeing here.

Yes.
Okay.

Well/ thank you for

Now I can't lift Ronnie, and so I'll

i

20 [have - - who was out there that brought you in?
21 |

ROBBIE:

22

THE COURT:

23

ROBBIE:

24
25

Grandpa.

I can take him.

He's a little too big.

No he's not.

He is a year

and a half younger than me.
THE COURT:

We can't let you drop
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him.

We wouldn't want to do that.

2

(how badly a leg hurts when

3

I

4

llittie bone's not

RONNIE:

You don't

it's broken, does

know
he?

I got my big bone broken.

My

broken.

ROBBIE:

You should have seen

Jamie's

6

larm.

He fell off the horse when he was breaking

7

I

RONNIE:

He got bucked

8

I

ROBBIE:

His bones, both of them,

9

Ibroken off like that.

10

I his

11

J

12

-Well, that's all boys.

13

|Rob?

it.

off.

Two bones were sticking

were

out of

arm.
THE COURT:

Oh boy, that's

terrible.

Will you tell him, please,

14
15

|

(Whereupon, this portion

16

|was concluded

of the

on this 6th day of June,

17
18
19
20
21
22
23
24
25
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2

C E R T I F I C A T E

3
4

I, Tamara A. Boys, Professional

5

Shorthand Reporter, do hereby certify

6

present

7

in the foregoing

8

shorthand

9

the foregoing

at and

reported

in shorthand

matter/

notes to typewritten
transcript;

transcript

11

proceedings, as requested,
iset

proceedings

form,

foregoing

record

in this matter

IN WITNESS WHEREOF, I have
[set my hand

on this

of the
on the

date

19th day of June,

hereunto^
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forth.

13
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the
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10
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